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Recalling Employees



 Consider structuring a phased ramp-up 
o Limit COVID-19 exposure/comply with state social distancing 

requirements; and 
o Trouble shoot workforce and operational problems

 Document recall selection criteria in written plan
 Identify essential business functions and essential employees

o Nature and function of the job; 
o Ability to return to work safely/ability to continue to telework remotely
o Employee performance-related considerations
o Non-discriminatory criteria

Who to Bring Back First?



Timing Considerations
How much advance notice for recall
Written acknowledgment from employees of intent 

to return
Deadlines for return to work
 Grace Period or 
 Automatic Voluntary Resignation/Job Abandonment

Recall Communications 



COVID-19 Fears 
Unemployment Compensation Benefits
• Federal Pandemic Unemployment Compensation 

(FPUC)
‒ Additional $600/week to workers eligible under existing state UC 

programs from March 27 – July 31, 2020 
• Pandemic Unemployment Assistance (PUA) program

‒ UC benefits to workers for those not otherwise eligible under their 
state UC program for 39 weeks, ending on December 31, 2020

Recall Obstacles  



Volunteers
Unlike employees, volunteers are not subject to the worker’s compensation bar against lawsuits for 
injuries or illnesses contracted at the place of business.

Consider a phased approach beginning with employees, then slowly adding volunteers.

Require volunteers to sign appropriate certifications and waivers as condition for service:

1. Certify that not currently symptomatic and will advise organization if develop symptoms

2. Require volunteers to undergo same daily screening as employees, and follow all applicable 
hygiene, PPE, and distancing requirements

3. Acknowledge risk of contracting Covid-19 and agree to hold organization harmless



Health Screening and Testing



Given the serious nature of COVID-19, and its “direct threat” status, the EEOC, in 
partnership with the CDC, has determined that employers may:
1. Measure employees’ body temperature

◦ Results of any medical screening is a protected health record subject to confidentiality 
requirements if recorded

2. Establish COVID Protocols  
◦ Send home an employee with COVID-19 or symptoms associated with it; 
◦ Require employees to report symptoms or travel history for themselves and anyone living 

with them.  
3. Require Medical Certifications 

◦ Can require, but consider practical implications and testing availability

Planning to Reopen:
Health Screening and Testing



 Provide PPE to individual administering check
 Use touchless thermometer/scanner, if available
Maintain 6-food distance
 Scan employees, visitors and vendors
 Use CDC 100.4 degree Fahrenheit cutoff
 Scan in private location, if possible 
 Keep records confidential
 Consider requests for reasonable accommodation
 Be consistent! 

Planning to Reopen:
Temperature Check Best Practices   



During the pandemic, ADA-covered employers may ask such employees if they are 
experiencing symptoms of COVID-19 but should not inquire about symptoms unrelated to 
COVID-19

Employers should rely on the CDC, other public health authorities, and reputable medical 
sources for guidance on emerging symptoms associated with the disease.
 For COVID-19, these include symptoms such as fever, chills, cough, shortness of breath, sore 

throat, new loss of smell or taste, as well as gastrointestinal problems, such as nausea, diarrhea, 
and vomiting

Employees should be sent home if they exhibit COVID-19 symptoms at work or instructed 
to stay home if the employee calls and reports COVID-19 symptoms from home
 Once a positive COVID-19 case is reported, employers should follow CDC and OSHA guidance as 

well as applicable state and local orders

Planning to Reopen:
COVID-19 Symptom Inquiries 



Safety Practices and PPE



Key Consideration
 Consider whether PPE (masks, gloves, gowns, face shields) are mandatory or optional?

- If mandatory – will the company provide (or reimburse employees) for them?  Are they available? 
- If optional – any restrictions on employee created PPE?
- Note: OSHA considers face masks (not respirators) as “source containment” (to prevent the wearer from spreading 

the virus) and not PPE (to prevent the wearer from getting the virus).

Federal Guidance
 CDC’s April 3, 2020 Guidance recommends using cloth face coverings in public. 
 https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/cloth-face-cover.html
‒ Face covering should:

‒ fit snugly but comfortably against the side of the face
‒ be secured with ties or ear loops
‒ include multiple layers of fabric
‒ allow for breathing without restriction
‒ be able to be laundered and machine dried without damage or change to shape

Planning to Reopen:
PPE



Available at: 
https://www.osha.gov/Publications/OSHA3993.pdf

‒ Most American workers will fall in the “low risk” 
category according to OSHA. For low risk exposure 
employees, OSHA does not currently recommend a 
mask (or respirator). 

‒ OSHA considers individuals screening for 
temperatures to be in the “medium” risk category

Planning to Reopen:
PPE



 Can you require an employee to wear a mask?
‒ According to the EEOC, Yes. “An employer may require employees to wear personal protective equipment 

during a pandemic. However, where an employee with a disability needs a related reasonable 
accommodation under the ADA (e.g., non-latex gloves, or gowns designed for individuals who use 
wheelchairs), the employer should provide these, absent undue hardship.” 

 What if an employee wants to wear a mask?
‒ When possible, employers should allow employees to wear masks and should only deny mask use if there is 

a business necessity or safety reason to deny mask use. 

 Should I have a policy?
‒ If possible, yes. Given the shortage of N-95 masks, employers should have a policy regarding what masks are 

allowed or required, whether the employer will pay for the masks, and any other relevant information. 
OSHA has also stated that employers should “make a good-faith effort to provide and ensure workers use 
the most appropriate respiratory protection available for the hazards against which workers need to be 
protected.”

Planning to Reopen:
PPE



 Who pays for this?
‒ Some states (California, New York, New Jersey) specifically require employer’s to provide essential face coverings at their expense
‒ No current guidance from OSHA or DOL regarding face coverings provided they are used for source containment only. 
‒ General PPE standards still mandate that PPE required by the employer be supplied and paid for by the employer (e.g. surgical 

masks in an operating room). 

 Who cleans it?
‒ Absent state specific rules (e.g. New York’s Minimum Wage Order requiring employers to launder uniforms or pay employees a 

premium to cover cleaning), employers are recommended to add a cleaning stipend or an in-house cleaning program. 

Planning to Reopen:
PPE



Reasonable Accommodations



Rise in Traditional Discrimination Claims
Employers may see a rise in lawsuits from “Vulnerable Employees” claiming they were not hired 
or were terminated because of fears of increased absenteeism or inability to work if they get 
sick from Covid-19,  from parents who need to care for children out of school.

- Age Discrimination

- Disability Discrimination

- Gender Discrimination

- National Origin Discrimination 



Best Practices to Avoid Discrimination 
Claims

1. Train managers on permissible subjects for job interviews – it will be hard to avoid discussion 
of Covid-19 and that will lead down a dangerous path.

2. Any and all testing or medical inquiries should be done in accordance with ADA guidelines, 
be job related and applied consistently.   Create a written policy with guidelines and 
protocols for managers to apply.

3. No good deed goes unpunished – Don’t presume an older or disabled person does not want 
a job or an assignment (like traveling). 

4. Be open to reasonable accommodation requests  - religion, disability, pregnancy.

5. Wherever possible, base policies on CDC and government recommendations or guidelines, 
and be ready to change policies if recommendations or situation on the ground changes.



Overview of the ADA Process

Employee 
requests 

accommodation 
or

managers/HR 
identify 

potential need 
for 

accommodation

Manager or HR 
engages in 
interactive 

dialogue with 
employee, with 

support from 
legal as needed

Determine 
whether an 

accommodation 
is reasonable 
and effective

Reasonable 
accommodation 
is provided and 

monitored



Managing Your Workforce:
New Problems to Consider

ESSENTIAL VS. NON-ESSENTIAL JOB DUTIES – THEN AND NOW 
 Has your industry shifted?
 Has the focus of your business shifted?
 Have the essential functions of a job changed?

‒ physical requirements (e.g. teleworking)
‒ Reallocate some previously essential job duties
‒ Eliminate previously essential job duties

 Does your business still intend to rely upon pre-
Coronavirus essential functions?



A NEW ERA OF REASONABLE ACCOMMODATION REQUESTS:
1. Requests for PPE
2. Requests for extended leave
3. Mental/emotional disabilities
4. Requests for continued telework

Managing Your Workforce:
New Problems to Consider



 Non-physical disabilities traditionally have been challenging for 
employers to accommodate.

The following accommodation requests are likely on the horizon: 

– Employees are anxious/nervous about returning to office 
environment

– Employees are fearful of contracting COVID-19 in the office and 
passing to others at home

– Employees are concerned that office environment will trigger 
pre-existing mental disabilities – is there a difference between 
the employee’s own condition and an emotional disability for 
their spouse, parent, child?

Managing Your Workforce:
Mental/Emotional Disabilities



 Significant shift of most business operations to remote work 
during the pandemic takes away many of these concerns.  Now 
employers should be evaluating:

– Is regular attendance an essential job function? For which 
roles?

– What is the impact of state/local laws for employers with a 
national operations?

– Does the employee’s reason matter going forward?

– How to achieve consistency under anti-discrimination laws 
while complying with interactive process?

Managing Your Workforce:
Continued Teleworking



Do not wait until operations re-open.  Review current employee 
accommodations and begin assessing whether/how those accommodations 
can be presented when employees return to office environment;

Ensure managers/supervisors know to send employees to HR for interactive 
process;

Consider placing an end date on accommodation and/or approving on a 
temporary basis;

 Stay in communication with employees who requested accommodations 
pre-COVID and during-COVID to get those requests resolved proactively.

Managing Your Workforce:
Accommodation Best Practices



New Problems to Consider:
Employee Complaints About Working During COVID



Refusal to Perform Unsafe Work
“[A]s a general matter, there is no right afforded by the Act which would 
entitle employees to walk off the job because of potential unsafe 
conditions at the workplace.” OSHA § 12(b)(1). 

An employee’s right to refuse to do a task is protected only if all of the 
following conditions are met:

1. Where possible, the employee has asked the employer to eliminate 
the danger, and the employer failed to do so; and

2. The employee refused to work in “good faith.” (employee must 
genuinely believe that an imminent danger exists); and

3. A reasonable person would agree that there is a real danger of 
death or serious injury; and

4. There isn’t enough time, due to the urgency of the hazard, to get it 
corrected through regular enforcement channels, such as requesting 
an OSHA inspection.



Legal Update: 
Families First Coronavirus Response Act



Families First Coronavirus Response Act:

 Still effective upon return-to-work (April 1, 2020-
December 31, 2020)

 Still need to consider requests and maintain 
records

 Still need to account for the lingering pandemic 
psychology

 Still (likely) need to post FFCRA notice in physical 
workspace upon return-to-work



Families First Coronavirus Response Act:



School’s Out?
Camp’s Out?



Your FAQs . . .
 Son/Daughter and School?
o “School”  Elementary school or secondary school
o “Son or Daughter”  Biological, adopted, foster child, stepchild, legal ward, child of person standing in loco 

parentis, who is under 18 years of age (or 18 or older if incapable of self-care) 

 Others available at home?
o No, only if no other suitable person is available to care for son/daughter during leave period

 School is closed for the summer?
o No, if school closure is not due to Covid-19 reasons, but yes if camp/other care place closed

 It worked before, but now not so much?
o Be careful, but may be able to ask about changed circumstances


